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Kandidate kry 15 minute om die vraeste! deur te
lees voor hulle begin skryf. Geen kandidaat
mag tydens hierdie tyd in die antwoordboek
begin skryf nie. Die eksamen van 3 uur volg
dan.

Kandidate moet al die vrae beantwoord.

Kandidate moet daarop let dat punte vir goeie
opstelwerk toegeken word.

Waar nodig, moet kandidate hulle eie feite versin.

Skryfassebliefslegs in pen op die regterkantse bladsye.

Tensy daar 'n spesiale redebestaan, word 'n kandidaat
nie vir 'n mondeling in hierdie deel ingeroep as 50% en
meer behaal is nie. Indien 'n kandidaat minder as 40%
behaal sal hy/sy nie kwalifiseer vir 'n mondeling nie en
sal hierdie deel druip.

Candidates are allowed 15 minutes to peruse
the paper before starting to answer the
questions. Nocandidate may startwritinginthe
answerbook during thisperiod. The examination
of 3 hours then follows.

Candidates must answer all the questions.

Candidates must remember that marks are awarded
for good draftsmanship.

Candidates must invent their own facts wherever
necessary.

Please wiite only in pen on the right-hand pages.

Except if a special reason exists, a candidate will not be
required to do an oral in this part if 50% or more is
attained. Ifa candidate achieves less than 40% he/she
will not qualify foran oral and will have failed this section.
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VRAAG 1 [3] QUESTION1 [3]

Het ‘n eiser 'n eis teen die nalatige bestuurder
en/of eienaar van ‘n voertuig vir liggaamlike
beserings, enindienwel, wanneer?

VRAAG 2 [14]

U tree op names Martha Mbhense en Amos
Khumalo, werksaam as sekuriteitswagte wat
beseeris as gevolg van ‘n motorvoertuig botsing
wat plaasgevind het op 27 Julie 2007.

Die omstandighede van die botsing was soos
volg:

@ Marthawas ‘npassasierin ‘n voertuig wat
bestuur is deur haar mede-werknemer,
Amos Khumalo.

® Hullehetgeryoppadna'n huisbraaktoneel
toe Amos beheer verloor oor die voertuig
en teen ‘nboom gebots het.

B Beide Marthaen Amos is ernstig beseer.
Martha het 'n pelvis fraktuur en‘n klavikel
fraktuur opgedoen. Amos se regterbeen
is vergruis en is geamputeer by die
heupgewrig. As gevolg van hulle be-
serings kanbeide van hulle nie meerwerk
sedert die ongeluk nie,

@ Beide Martha en Amos het mediese en
hospitaal uitgawes aangegaanen salnog
aangaan en ook verlies aan verdienste

gely.

U kan aanvaar dat al die nodige geregtelike
stappe gedoen is binne die voorgeskrewe
tydperke en datgeen eis verjaarhetnie. Beide
Martha en Amos is tot op datum nog nie
vergoed nie. Antwoord die volgende vrae met
verwysing na bogenoemde feitelike inligting:

2.1 Het Martha Mbhense ‘n eis teen die Pad-
ongelukfonds, enindien wel, is haareis in
enige opsig beperk? Motiveer u
antwoord. 4)

Does a claimant have a claim for bodily injury
against the negligent driver and or owner of a
vehicle, and, if so, when?

QUESTION2 [14]

You are acting for Martha Mbhense and Amos
Khumalo, security guards whowereinjuredasa
resultof amotorvehicle collision which occurred
on 27" July 2007.

The circumstances of the collision were as
follows:

B Marthawasapassengerina vehicle which
was driven by her co-worker, Amos
Khumalo.

@ Theywere traveling to the scene ofa
house-breaking when Amoslost control of
the vehicle and collided into a tree.

B Both Martha and Amos were seriously
injured. Marthasustained a fractured pelvis
and a fractured clavicle. Amos’s right leg
was crushed and was amputated at the
hip joint. Due to their injuries, both have
been unable to work subsequentto the
collision.

@ BothMarthaand Amoshaveincurred,and
willin future incur, hospitaland medical
expenses, as well as suffering a loss of
eamings.

You may assume that all the appropriate legal
steps were taken within the prescribed time
limits, such that no claim has become
prescribed. However, neither Martha norAmos
has been compensated to date. Answer the
following questions with reference to the above
factualinformation:

2.1 Does Martha Mbhense have a claim
against the Road Accident Fund, and if so,
is her claim limited in any way? Motivate
your answerfully. 4)
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2.2 HetAmos Khumalo ‘n eis, en indien wel,
teenwie? Motiveer u antwoord
volledig. 3

2.3 Identifiseer al die kategorieé& van skade
(skade hoofde) metbetrekking tot Martha
se eis teen die Padongelukfonds.

(2%)

2.4 Aanvaardatdit bevind word dat Martha
20% totaal liggaamlik ongeskik is (en dat
sy nie voldoen aan enige van die kriteria
vandie “narrative” toets nie). Watter effek
sal dit hé op die kategorieé van skade
(skade hoofde) hierbo geidentifiseer.

(*2)

2.5 Identifiseer enige ander eise wat Martha
moontlik mag hé. Motiveer u antwoord.

(1)

2.6 IndienMartha niegeregtigis om algemene
skadevandie Padongelukfonds te verhaal
nie, sal sy dit van enige ander bron kan
verhaal? Motiveerjou antwoord.

(3)
VRAAG 3 8]

MnrAis ‘npassasierin ‘n voertuig bestuurdeur
Mnr. B. ‘n Botsing vind plaas tussendie voertuig
bestuurdeurMnr. Ben‘nfietsryer,Mnr.C. Mnr.
D was ‘n passasier op Mnr. C se fiets. AenD
het ernstige beserings opgedoen.

Beantwoord die volgende vrae:

3.1 Ditword bevind dat C uitsluitliknalatigwas
indie veroorsaking van die botsing. Sal A
‘neis hé teen die Padongelukfonds?
Motiveer u antwoord. 4)

3.2 Indienditbevind word dat B se nalatigheid
20% bygedra het tot die botsing, salu
antwoord in 3.1 verskil? Motiveeru
antwoord. (2)

2.2 DoesAmoshaveaclaimand, ifso, against
whom? Motivate your answer fully.

@)

2.3 Identifyallthe heads ofdamagesin respect
of Martha's claim against the Road
AccidentFund. (2%2)

24 Assume that Marthais assessed and it is
established that she has sustained a20%
whole personimpairment (and does not
satisfy any of the criteria of the narrative
test.) What effect willthis have on the
heads of damages identified above?

(*2)

2.5 Identify any otherclaimsthatMartha may
have. Motivate your answer.

(1)

2.6 IntheeventthatMarthaisunabletorecover
general damages from the Road Accident
Fund, isshe able torecoversamefromany
othersource? Motivate youranswer.

(3)
QUESTION3 8]

Mr A is a passengerin a vehicle drivenby Mr B.
A collision occurs between the vehicle driven by
Mr B and a cyclist, Mr C. Mr D was a passenger
on Mr C's bicycle. A and D sustained serious
injuries in the accident.

Answerthe following questions:

3.1 ltis found that C was exclusively negligent
incausingthe collision. WillA have aclaim
againstthe Road AccidentFund? Explain
youranswer. @)

3.2 [fitis found thatB’s negligence contributed
20% to the collision, will your answerin 3.1
be different? Explain your answer.

(2)
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3.3 Aanvaardat B se nalatigheid 20% byge-
dra het totdie botsing. Sal D dan ‘neis hé
teen die Padongelukfonds? Motiveeru
antwoord. @)

VRAAG 4 [9]

Die Eiser in ‘n aksie in die Hoé Hof waarin u die
Verweerder verteenwoordig, beteken ‘n
kennisgewing van terugtrekking van die aksie
sonder om koste te tender.

4.1 Watis ukliént se remedie onder die
omstandighede? (1)

4.2 Wanneermoetdie bogenoemde stap
gedoenword? (1)

4.3 Stel die nodige kennisgewing van mosie
op ten einde uitvoering te gee aan hierdie
remedie sonder die kopstuk ensitasie van

die partye. (7)
VRAAG S [16]

Op ‘'n Maandagoggend word u gekonsulteer
deur Mev Mary Brand te Bloemfontein waar u
praktiseer. U word verwittig:

B Datsybuitegemeenskapvangoedgetroud
is met Pieter Brand te Grahamstad in die
Oos Kaap Provinsie op 12 Desember 1981.

B  Syis ‘nhuisvrou sonderinkomste.

B Die partye hetin Pretoria gewoon waar
mnr Brand permanent in diens is van die
Departementvan Justisie.

B Allebates behoortaan mnr Brand.

® MnrBrandis‘nlid vandie
Staatswerknemers Pensioenfonds.

B MeBrandhetgedurende die naweekby‘n
familielid in Bloemfonteiningetrek metdie
bedoeling om permanentin Bloemfontein
tewoon.

5.1 Watter afdeling of afdelings van die Hoé
Hof saljurisdiksie hé in die egskeidingsge-
ding? Meld die redes vir u antwoord.

(5)

3.3 Onacceptance that B's negligence
contributed 20% to the cause of the
collision, will D have a claim against the
Road AccidentFund? Explain youranswer.

@
QUESTION 4 9]

The plaintiff, in an action in the High Court, in
which you represent the defendant, serves and
files a notice of withdrawal of the action without
tendering costs.

4.1 Whatremedydoes your client have in the
circumstances? (1)

4.2 Whenmustthe abovementioned step be
taken? (1)

4.3 Draftthe necessary notice of motion,
excluding the heading and citation of
parties, to give effect to this remedy.

(7)
QUESTIONS [16]

On aMondaymorning youare consulted by Mrs
Mary Brand in Bloemfontein where you are
practising. You areinformed:

B Thatshe married Pieter Brand out of
community of property in Grahamstown,
Eastern Cape Province on 12 December
1981.

B  Sheis a housewife without income.

B Theparties wereresidingin Pretoria where
Mr Brand is permanently employed by the
Department of Justice.

B Allassets are owned by Mr Brand.

®  MrBrandisamemberofthe Governments
Employees Pension Fund.

®  MrsBrand has moved to afamily member
in Bloemfontein overthe weekend with the
intention to stay in Bloemfontein
permanently.

5.1  Which Division or Divisions of the High
Courtwill have jurisdiction in the divorce
proceedings? State the reasons for your
answer. (5)
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5.2 Watsal uadvies aan u kliént wees met
betrekkingtot die hof waardie dagvaarding
uitgereik behoort te word? (2)

5.3 Virdiedoel vandiedagvaarding, stel slegs
die smeekbedes op wat vervatword in die
Besonderhede van Vordering teen die
Verweerder of verweerders wat u wil siteer.

)

5.4 Totwattermate saldiesmeekbedes verskil
in die geval waar die partye op 30 Januarie
2001 buite gemeenskap van goed met
toepassing van die aanwasbedeling ge-
troud is? In terme van die Huweliksvoor-
waardekontrak het die partye ooreenge-
kom dat elke party se bates op datum van
huweliksluiting R nulbeloop. Stelslegs die
smeekbede/sop watverskilvan uantwoord
in 5.3 hierbo. (2)

VRAAG 6 [19]

‘n Jong dame op pad na werk word deur ‘nman
voorgekeer. Kort daarna word haar lyk met ‘n
aantal skietwonde gevind. Haar eggenoot en
twee ander mans word in hegtenis geneem. Die
Staat beweer dat haar man (A) sy werknemer
(B) oorreed het om C te werf om haar te dood.
Die drie ontmoet om haar moord te beplan. A
oorhandig ‘n ongelisensieerde vuurwapen aan
B. Hy oorhandig dit aan C om haar mee te
vermoor. C het haar in ‘n voertuig gedwing en
vermoor. Die polisie het die vuurwapen en §
patrone in C se besit gevind. Die eggenoot (A)
doen aansoek omborgen by die verhoor blyk dit
dathy ookin besitis van ‘n paspoortvan ‘nander
land.

6.1 Noem 2 moontlike klagtes teen die drie
beskuldigdes? (2)

6.2 Welke beginsel sal die Hof toepas om te
beslis of borg toegestaan word?

(1)

6.3 Hoe hanteer udie bestaan van meerdere
reisdokumente? (2)

5.2 What will your advice to the client be with
regardtothecourt outofwhichthe summons
should be issued? (2)

5.3 Forpurposes ofthe summons, draft only
the prayers contained in the Particulars
of Claim against the Defendant or
Defendants whom youwillcite. (7)

5.4 Towhatextentwillthe prayers be different
inthe event that the parties were married
on 30 January 2001, out of community of
property and with the accrual system
applicable to their marriage? In terms of
the Antenuptial Contractthe parties agreed
that the assets of each party at date of
marriage amounted to R nil. Draftonly
those prayers thatwill differfrom youranswer
to 5.3 above. (2)

QUESTION6 [15)

One morning a young lady on herway towork is
accosted by amale. Shortly thereafterherdead
body is found with a number of gunshot wounds.
Her husband and two others are arrested. The
State alleges that her husband (A) persuaded
his employee (B) to find (C) tokillher. The three
metand planned the murder. The State alleges
that A handed an unlicensed firearm to B who
gave it to C to kill her. C forced her into the
vehicle and murdered her. The police found the
firearm and five rounds of ammunition in the
possessionofC. The husband of the deceased
(A) applies for bail and at the hearing it is
established that he possesses a passport of
anothercountry.

6.1 List2possiblechargesthatcanbelevelled
againstthe three accused? (2)

6.2 Whatisthe principle thatthe court willapply
indecidingwhetherbail should be granted?

(1)

6.3 Howwould you deal with the existence of
the multipletraveldocuments? (2)
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6.4 Uslaagdaarin omdie Staatte oorreed om
B as getuie in die volgende verhoorte
roep. Beskryfdie proses bydie verhooren
die moontlike gevolge vir B. (5)

Wat kan u rol as B se prokureur by die
verhoorwees? (1)

Die Hof maak staat op B se getuienis en
vind A skuldig aan moord metvoorbedagte
rade envonnis hom totlewenslange tronk-
straf. Steltwee moontlike gronde virappél
opteen:

6.6.1 Skuldigbevinding
6.6.2 Vonnis

VRAAG7 Ul

Op 1 Februarie 2015 te Port Elizabeth lewer
JohnSmith, eienaarvan Smith Plumbers, ‘ntjek
gedateer 3 Maart 2015 in die bedrag van
R25 000.00 aan SA Plumbing Suppliers om te
betaal vir goedere wat Smith van hulle gekoop
het. Hy is bewus van die feit dat op daardie
oomblik daar nie genoegsame fondse in sy
bankrekening is omdie tjekte honoreernie. Mnr
Smithverwagbetaling van‘naansienlike bedrag
virwerk wat hy virSanctuary Developers gedoen
het. Hyisbetalingop 21 Februarie 2015 beloof.
Ongelukkig word Sanctuary Developers op 20
Februarie 2015 voorlopig gelikwideer en die
bedrag aan Smith verskuldig word nie betaal
nie. Die tjek vir R25 000.00 word deur SA
Plumbing Suppliers aangebied maar dit word
verwys na trekker. Mnr Smith word van bedrog
aangekla en raadpleeg u. U raai hom aan om
onskuldig te pleit. Stel Mnr Smith se Art. 115
verklaring op en sit sy verweer volledig uiteen.
Gee die kopstuk.

6.5

6.6

(2)
(2)

VRAAG 8 3]
Gedurende die xenefobiese geweld van 2015
word ukliént, ‘nimmigrant van Sudan, se winkel
beroof. Hy word gedagvaar om te getuigteen‘n
beskuldigde in wie se besit sy skootrekenaar
gevind is. Welke prosedure sal u volg om die

6.4 Youaresuccessfulin persuadingthe state
to use B as a witness. Describe the
procedure to be followed atthe trial and the
possible consequencestoB.  (5)

What could your role as B's attorney be at
the trial? (1)

The Court, relying on the evidence of B,
convicts A of pre-meditated murder and
sentences him to life imprisonment. Draw
two possible grounds of appeal against:

6.5

6.6

6.6.1 Conviction (2)
6.6.2 Sentence 2)
QUESTION7 7]

Onthe 1t of February 2015 and atPort Elizabeth
John Smith, the owner of Smith Plumbers, hands
a cheque in the sum of R25 000.00 dated the 3®
ofMarch 2015 to S A Plumbing Suppliersto pay
forgoods purchased by Mr Smith from the said
supplier. He is aware of the fact that there are
insufficient funds in his banking account atthat
time tohonourthe cheque. MrSmithis expecting
a large payment for work that he has done from
Sanctuary Developers and has been promised
that payment will be effected on the 21% of
February. Unfortunately Sanctuary Developers
Pty Ltd are provisionally liquidated onthe 20" of
February and the monies dueto John Smithare
notpaid. The cheque of R25 000,00is presented
by SA Plumbing Suppliers and is referred to
drawer. Mr Smith is charged with fraud and
requests your assistance. You advise him to
plead not guilty. Draw Mr Smith’s Section 115
statementsettingouthis defence in detail. Include
the heading.

QUESTIONS8 [3]
During the 2015 xenophobic violence your client,
an immigrant from Sudan, had his shop looted.
Heis subsequently subpoenaed to testify against
certain accused who were found in possession
of his laptop. What is the procedure you would

rekenaar terug te kry?

5

follow in court to obtain the return of the laptop?
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Emmanuel Mchunu is voornemens om aan-
bouings aansywoonhuis te maak watgeleéiste
20 Anton Lembede Straat, Durban. Hy het ‘n
mondelingse kontrak gesluit met Improve-A-
Home (Edms) Bpk, met geregistreerde kantoor
en hoofplek van besigheid te 20 East Straat,
Johannesburg, om die nodige werk te doen.

Diekontrakis gesluitin Durban eningevolgedie
ooreenkoms was die kontraksprys R320 000,00
watbetaalbaarwas aan die kontrakteurin Durban.
Die betaling moes as volg gemaak word:

i) R100 000,00 betaalbaarteen onder-
tekening van die ooreenkoms;

i) R120 000,00 wanneer 50% vanwerk
voltooiis; en

iii) Diebalansvan R100 000,00 teen voltooing
vandie kontrakswerk.

Emmanuel het die aanvanklike R100 000,00
betaal en R60 000,00 aan die kontrakteur
voorgeskiet as ‘n verdere betaling, selfs alwas
50% van die werk nie voltooi nie.

Improve-A-Home (Edms) Bpk het die werk
geabandoneer en die werk is nie voltooi nie.

Emmanuel het die kontrak gekanselleer en
James Builders in diens geneem om die
kontrakswerk te voltooi, wat hullegedoen het vir
die bedrag van R240 000,00.

Stel die nodige besonderhede van vordering op
teneinde Emmanuel instaatte stel om die skade
wat hy gely het te vorder in die Durban
Distrikslanddroshof.

VRAAG10 2]

Uklienthet‘naksieingestel teendie Verweerder
in die Distrikslanddroshof vir goedere verkoop
en gelewer. Die dagvaarding was uitgereik en
betekenin 2013 en hy hetrente teen 15,5% per
annum geeis. Die saak het op verhoorgegaan

Emmanuel Mchunu wishes to make some
alterationsto hisresidentialhomewhichis situate
at20 Anton Lembede Street, Durban. He entered
into averbal contract with Improve-A-Home (Pty)
Ltd whose registered office and principal place
of business is situate at 20 East Street,
Johannesburgto do the necessary work.

The contract was entered into in Durban and in
terms of the contract the contract price was
R320 000,00 which was to be paid to the
contractor in Durban. The payment was to be
made as follows:

i)  R100 000,00 payable on signature of the

agreement;

i) R120 000,00 on 50% completion of the
work; and

iii) Thebalance of R100 000,000ncompletion
ofthe contract.

Emmanuel paid the initial R100 000,00 and
advanced R60 000,00 to the contractor as a
further payment although the work was not 50%
complete.

Improve-A-Home (Pty) Ltd abandoned the work
and as aresultthe alterations were incomplete.

Emmanuelcancelled the contractand employed
James Builders to complete the contract which
they did at a cost of R240 000,00.

Draftthe necessaryparticulars of claim to enable
Emmanuelto recoverthe damages whichhe has
suffered inthe Durban District Magistrate’s Court.

QUESTION10 [2]

Your client has instituted action against the
Defendant in the District Magistrate’s Court for
goods sold and delivered. The summonswas
issued and served in 2013 and he has claimed
interest at 15,5 % per annum. The matter
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enin Desember 2015 het die Landdros vonnis
toegestaantengunste vandie Eiservirdie volle
eisbedrag. Op watter rentekoers is die eiser
geregtig?

VRAAG 11 [2]

Utree op virJacob Ngcobo. Adviseer asseblief
u kliént oor watter stappe hy moet doen in die
volgende omstandighede:

Hy hetvonnis verkry indie Durban Landdroshof
teen Jane Smith, watwoonagtig en werksaam
is in Durban en ‘n goeie salaris verdien. Jane
besit geen beslaglegbare eiendom nie. Watter
prosedures moet ukliéntvolg?

VRAAG 12 [3]

In 'n eis teen u kliént as gevolg van ‘n
motorongeluk, erken u kliént, die Verweerder,
dieongeluk maar beweer datiemand andersas
die Eiserdie oorsaak was. Watter stappe moet
die Verweerder doen voor sluiting van
pleitstukke?

VRAAG 13 [6]

U kliént gee uopdrag om twee maande se huur
te vorderin die totale bedrag van R50 000,00. U
hetdagvaardng uitgereik en toe agtergekomdat
die huur R20 000,00 per maand was.

i)  Watter prosedure moet u volg om die fout
reg te stel? (2)

ii) Aanvaardatdie Verweerder 'n beswaar
het teen u poging om die fout reg te stel.
Watter prosedure moet die Verweerder
volg? Moet nie die dokumente opstel nie.
Noem slegs wat in die dokument moet
verskyn. (2)

iii) Aanvaar datdie Verweerder se beswaar
onsuksesvolwas. Wat is die volgende
stap vir die Eiser om die prosedure te
voltooi. (2)

proceeds to trial and in December 2015 the
Magistrate grants judgment for the Plaintiff for
the full amount which has been claimed. What
interest rate would the Plaintiff be entitled to?

QUESTION 11 [2

You act for Jacob Ngcobo. Please advise your
client as to what steps he should take in the
following circumstances:

He has obtained judgment in the Durban
Magistrate’s Court against Jane Smith, who
resides and is employed in Durbanandearnsa
good salary. Jane owns no attachable assets.
What procedure should yourclientfollow?

QUESTION12 [3]

In a claim against your client arising from a
collision, your client, the Defendant, admits the
collision but alleges someone other than the
Plaintiff was the cause. What steps must the
Defendanttake beforethe pleadingsare closed?

QUESTION13 [6]

Your client instructs you to collect two months'
rent in the sum of R50 000,00. You issue
summons and then find out the rental was
R20 000,00 permonth.

i)  Whatprocedure should youfollowto correct
this mistake? (2)

ii)  Assume the Defendantobjects toyour
attempt to correct the mistake. What
procedure should the Defendantfollow?
Do notdraw any documents in this regard.
Simply outline what the document should
contain. (2)

iii) Assume the Defendant’s objection was
unsuccessful. What s the next step forthe
Plaintiff to take in order to finalise the
procedure? (2)
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VRAAG 14 [4] QUESTION 14 [4]

U het opdrag ontvang van die Eiser in 'n
motorongeluk aangeleentheid. Die saak is ter
rolle geplaas virverhooren u kliént het drie kleur
foto's vandie ongelukstoneelwatsyindie verhoor
wil gebruik. Stel die nodige kennisgewing op
om u kliént instaat te stel om die foto’s in die
verhoorte gebruik (laat opskrifte weg).

You are instructed by the Plaintiff in a motor
collisioncase. Thematterhasbeensetdownfor
trial and yourclienthasthree colourphotographs
ofthe scene of the collision which she wishesto
use at the trial. Draft the necessary notice to
enable your client to utilise these photographs at
thetrial (omitheadings).

- DIE EINDE -

- THE END -




